Attorney General Eric Holder, addressing criminal defense lawyers, recently expressed a concern about the use of actuarial data to sentence people. One assumes he has similar concerns about the use of such data to decide how offenders should be supervised when out on the streets after serving a prison sentence.
The Wall Street Journal wrote the following on August I, 2014, detailing Holder's remarks:
Attorney General Eric Holder warned [recently] that a new generation of data-driven criminal justice programs could adversely affect poor and minority groups, saying such efforts need to be studied further before they are used to sentence suspects .
In a speech in Philadelphia to a gathering of the National Association of Criminal Defense Lawyers, Mr. Holder cautioned that while such data tools hold promise, they also pose potential dangers.
"By basing sentencing decisions on static factors and immutable characteristics-like the defendant's education level , socioeconomic background, or neighborhood-they may exacerbate unwarranted and unjust disparities that are already far too common in our criminal justice system and in our society," Mr. Holder told the defense lawyers. Criminal sentences, he said, "should not be based on unchangeable factors that a person cannot control, or on the possibility of a future crime that has not taken place. " 2 Holder's remarks did not address hard data compiled by criminologists after many years of painstaking study and research. Consider the following .
Dr. J.C. Oleson was formerly a senior staff member of the Administrative Office of the U.S. Courts, and he is now a faculty member and Director of Research at the School of Social Sciences at the University of Auckland.3 In an extremely detailed and well-researched paper, Dr. Oleson found that there are "seventeen discrete variables that appeared to be significantly associated with recidivism. " 4 This conclusion was drawn from a meta-analysis (that is, examining individual studies for the purpose of integrating the findings of all the studies) of 131 different research papers that identified the static and dynamic variables that appear to be most predictive of reoffense. In descending order of strength of association, they are: (r) criminal companions, (2) criminogenic needs, (3) antisocial personality, (4) adult criminal history, (5) race, (6) pre-adult antisocial behavior, (7) family rearing practices, (8) social achievement, (9) interpersonal conflict, (10) current age, {II) substance abuse, (12) intellectual functioning, (13) family structure , (14) criminality, (15) gender, (16) socioeconomic status of origin, and (17) personal distress.s Holder's speech brings to mind Oleson's introductory thoughts. We must ask ourselves whether we wish to follow science, understanding that it may open up "terrifying vistas of reality," or whether we will "flee from this deadly light into the peace and safety of a new dark age." 6 I vote (twice if I could) for science, even though the
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Criminal justice agencies in the United States began using actuarial risk-assessment instruments for post-conviction supervision as early as 1923. The federal judiciary and the federal probation system got serious about using these scientific techniques to assist with post-prison supervision in 1974 and thereafter. Social science research has consistently demonstrated that effective interventions for offenders under supervision adhere to the principles of risk, need, and responsivity. According to the risk principle, the level of correctional intervention should match the offender's risk of recidivism. Higher-risk persons require more intensive services to reduce reoffending, whereas lower-risk persons need less intervention. The risk level is determined by the presence or absence of those factors likely to cause criminal behavior, and those are personal characteristics and circumstances statistically associated with an increased chance of recidivism.
When one speaks of "need" in this context, one is attempting to determine what interventions are necessary to change those factors that, when changed, lower the probability of recidivism. Empirical research has shown that the needs most associated with criminal activity include procriminal attitudes, procriminal associates, impulsivity, substance abuse, and deficits in educational, vocational, and employment skills. Although an assessment of overall risk suggests the level of correctional services that should be used, the assessment of need pertains to the human factors that should be changed to reduce recidivism. Though static factors such as criminal history are good predictors of offending, they do not identify what needs should be targeted to reduce the likelihood of future criminal behavior.
The responsivity principle calls for the identification of barriers that may frustrate the needs of the offender and the success of the treatment plan developed by the probation officer. After determining what barriers exist, the responsivity principle calls for a determination of the approach (treatment modality) most likely to remove the barrier and thereby increase the chance for success and reduce the risk of reoffense. For example, if one is impulsive, his or her responsivity to the need to avoid smoking crack is a barrier. In such a circumstance, the probation officer might require the offender to participate in cognitive behavioral therapy, an action-oriented therapeutic approach that can be tailored to provide the offender with specific strategies to help address impulsivity.
The most advanced assessment instruments incorporate the principles of risk, need, and responsivity by addressing all three components-that is, (1) whom to target for significant correctional intervention, (2) what needs to address, and (3) how to remove barriers to successful implementation of a supervision and treatment plan.
B. The Development of the PCRA
By 2009, the federal system began to develop a fourthgeneration risk assessment tool. The Federal PostConviction Risk Assessment (PCRA) apparatus, a scientifically based instrument, was developed by the Administrative Office of the United States Courts (hereinafter, the Administrative Office) with the help of Christopher T. Lowenkamp, Ph.D. , a nationally recognized expert in risk assessment and community corrections research. Dr. Lowenkamp and other Administrative Office researchers constructed and validated the PCRA using data collected through the Probation/Pretrial Services Automated Case Tracking System (PACTS), existing risk assessments from the five federal districts with pilot risk-assessment programs, criminal history records, and presentence reports. 9 There was a construction sample consisting of 51>428 federal cases, a first validation sample consisting of 51,643 cases, and a second validation sample that included 193,586 persons. Using a statistical standard as a measuring stick, the PCRA is one of the most accurate instruments in the field of criminology, producing "area under the curve" (AUC) values of .709 to .783. The AUC is a commonly used statistic that measures the strength of association between risk classification and recidivism. AU Cs range from .ooo to i.ooo, with higher AU Cs demonstrating higher predictive accuracy for assessing an offender's risk.' 0 In other words, a perfect score is LO, while a score of .5 would be expected based on chance. The PCRA's predictive validity was confirmed for both short-term (6-12 months) and longer (up to 48 months) follow-up periods.
Bivariate and multivariate analyses were used to determine the most predictive elements for inclusion in the instrument. They included criminal history, education, employment, substance abuse, social networks, and cognition. Law enforcement records were used to identify any new arrests after the start of supervision.
Four risk categories were identified based on the statistical analysis: low, low/moderate, moderate, and high. In all three samples of offenders on federal supervised release, low· and low/moderate-risk persons accounted for at least 85 percent of the cases. Much smaller percentages were identified in each sample as moderate and high risk (approximately 12 percent and l percent, respectively). It is worth noting that this skewed distribution is unsurprising because the pool of persons under post-conviction supervision is presumably at lower risk than offenders in prison.
C. Content of the PCRA
The PCRA consists of two sections. One section is completed by the probation officer (Officer Assessment), and the other section is completed by the person under supervision (Offender Self-Assessment). The Officer Assessment includes both "scored items" and "unscored items." Scored items have been demonstrated by the Administrative Office's empirical research to be statistically significant predictors of recidivism, and they contribute to the PCRA's final conclusion regarding risk level and needs. Unscored items have been shown by other empirical research to be predictors of recidivism, but have not been studied by the Administrative Office in federal cases due to the lack of necessary data.
There are currently r5 scored items and 4r unscored items. Information for all scored items and the majority of unscored items is obtained as part of the Officer Assessment based on the interviews and a review of file documents. The Offender Self-Assessment is currently used only for r2 unscored items under the "cognitions" domain.
The PCRA includes information from the following seven domains: (r) Criminal History-6 scored items, r unscored item; (2) Education/Employment-3 scored items, 2 unscored items; (3) Substance Abuse-2 scored items, 4 unscored items; (4) Social Networks-3 scored items, 3 unscored items; (5) Cognitions-I scored item, r3 unscored items; (6) Other (Housing, Finances, Recreation)-no scored items, 4 unscored items; and (7) Responsivity Factors-no scored items, r4 unscored items.
The criminal history domain is measured by whether the person was arrested at or under age r8, the number of prior misdemeanor and felony arrests, whether there are prior violent offenses, whether there is a varied (more than one offense type) offending pattern, whether there has been a revocation for new criminal behavior on supervision, whether there has been problematic institutional adjustment while imprisoned, and the person's age at the time of supervision.
The education and employment domain includes measures for the highest education level achieved. It also includes the degree of employment and number of jobs in the past r2 months. Drug and alcohol use is measured by whether there are disruptions at work, school, and home due to drug or alcohol use, whether the offender uses drugs or alcohol when it is physically hazardous, whether legal problems have occurred due to drug or alcohol use, whether the person continues to use drugs or alcohol despite social and interpersonal problems, and whether a current drug or alcohol problem exists.
Under the social networks category, the officer assesses marital status, whether the person lives with a spouse or children, whether there is a lack of family support, whether there is an unstable family situation, the nature of the person's relationship with peers, and whether the person lacks positive prosocial support.
Regarding the cognitions domain, the officer is directed to assess whether the person has antisocial attitudes and values and whether he is motivated toward supervision and change. The offender also takes part in an So-question selfassessment, which is discussed further below. This assessment helps the probation officer get at the question of the offender's thinking style.
The housing, finances, and recreation domain assesses the level of home stability, whether there are criminal risks at home, the financial situation, and the level of engagement in healthy social activities.
For the responsivity category, the officer is directed to check for the following areas of concern: low intelligence, physical handicap, reading and writing limitations, mental health issues, no desire to change or participate in programs, homelessness, transportation, child care, language, ethnic or cultural barriers, history of abuse/neglect, and interpersonal anxiety.
D. Criminal Thinking as a Part of the PCRA
As noted above, the probation officer is directed to assess the degree to which the offender exhibits antisocial thinking styles. That effort is aided by the Offender SelfAssessment. That assessment is based on the Psychological Inventory of Criminal Thinking Styles (PICTS) , which was developed by Glenn Walters, Ph.D., using data collected on Federal Bureau of Prisons inmates.
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The PICTS is a quantifiable instrument that provides a reliable and valid method to assess criminal thinking styles. It is an 80-item self-report measure of criminal thinking styles created to provide the probation officer with information about how an offender thinks, which can be valuable for treatment and supervision purposes. It is designed to assess eight thinking styles that support and maintain criminal activity.
The PICTS also includes a General Criminal Thinking score, which is the sum of the raw scores for the items in the self-assessment that make up the eight PICTS thinking style scales. The PICTS also includes the Proactive Criminal Thinking composite scale and the Reactive Criminal Thinking composite scale, which identify the mode of criminal thinking an individual endorses. Proactive thinking is goal-directed. Persons who are proactive tend to expect positive things to come from their criminal behavior, such as money, status, and power. Others may describe them as devious, callous, calculating, and cold-blooded. Reactive thinking involves reacting to a situation rather than planned behavior. Persons who are reactive view the world suspiciously and misinterpret others as hostile. Others may describe them as impulsive, emotional, and hot-blooded .
E. Output from the PCRA
After the Officer Section and the Offender Self-Assessment are completed, an output page is produced that lists the person's risk category, needs, and responsivity factors. The total risk score is determined by adding the points for each of the scored items in the seven domains. The score is then used to classify the person into one of four risk categories: low, low/moderate, moderate, and high. The Administrative Office's research indicates that, with each increase in risk category, the probability of failure (re-arrest and revocation) increases.
The majority of the persons under federal supervision fall into the low or low/moderate categories. In the low-risk category, 8 percent of offenders have their supervision revoked, and 9 percent are re-arrested within the first 190 days from their initial assessment. Intensive interventions with this population have little impact and may increase the risk of recidivism. Typically, a low level of supervision is appropriate. The probation officer should consider lowintensity supervision and eventual early termination.
In the low /moderate category, II percent of offenders have their supervision revoked, and l 5 percent are re-arrested within the 498 to 810 days from their initial assessment. If appropriate risk factors are effectively addressed, these failure rates decline in subsequent time periods.
In the moderate category, 47 percent of offenders have their supervision revoked, and 30 percent are re-arrested within the first 190 days from their initial assessment. If appropriate risk factors are effectively addressed, these failure rates decline in subsequent time periods.
In the high-risk category, 74 percent of offenders have their supervision revoked, and 42 percent are re-arrested within the first 190 days from their initial assessment. If appropriate risk factors are effectively addressed, these failure rates decline in subsequent time periods.
Here is an example of an output page for an actual offender, which has been "scrubbed" to make it impossible to determine the identity of the person: 
Risk
G. Value of the PCRA
The PCRA is based on a dataset of unprecedented size that is representative of the population of federal offenders under supervision. It is also consistent with contemporary scientific research since it adheres to the principles of risk, need, and responsivity. Assessment information is used not only to measure risk to determine the appropriate supervision level, but to reduce risk going forward. Because it includes dynamic risk factors, the PCRA allows officers to identify needs that should be targeted for change and responsivity barriers to change. Simply put, the PCRA is a data-driven approach, and utilization of it results in the rational and equitable supervision of offenders. 
A. Age as a Scored Item
Using the PCRA, age is specifically taken into consideration when scoring an offender's criminal history for purposes of the assessment of risk. Presumably, age is one of those immutable characteristics that Attorney General Holder was concerned about. Age is used in two ways when assessing criminal history under the PCRA. That is, the probation officer determines (1) whether the offender was first arrested by any jurisdiction before the age of 18, and (2) the age of the offender at the time of federal supervision.
If the offender was arrested before the age of 18, that behavior increases the total criminal history score by l point (Item I.I of the PCRA). If the age at intake is between 26 to 40, l point is added to the total criminal history score (Item i.7). If the age at intake is 25 years or younger, that fact increases the criminal history score by 2 points (Item i.7) . If the age of intake is 41 or above, no criminal history points are assessed for that category (Item i.7).
That it is sensible to concentrate on age for criminal history purposes should surprise no one. That younger persons are seen as more likely to be at risk for reoffending should not surprise anyone either. That the Administrative Office's empirical research on age was consistent with the conclusions of many other studies is also not surprising. Based upon a meta-data analysis of the research in this area, J.C. Oleson writes, " Those between the ages of about fifteen or sixteen and twenty-four or twenty-five appear to be at greatest risk of offending, but after that period, for a variety of possible reasons, adults gradually 'age out' of crime." 13 Indeed, "the highest rates of violent crime occur[] at age eighteen."' 4 It is also worth noting that persons who started earlier in the commission of crime are more likely to have a greater risk of re-offense later in life as compared to persons of the same age whose criminal record did not start so early.
B. Age , Race , and Gender as Unscored Items
With respect to race and gender, the PCRA does not score such characteristics,'5 but the PCRA does call for the analysis of race and gender. These characteristics come into play when the probation officer determines "responsivity" or the barriers that preclude successful satisfaction of the offender's needs. Except as noted above for criminal history purposes, age is likewise not scored, but it too is an important data point when considering barriers to correctional treatment.
Data on age, race, and gender can be used to assist the probation officer in overcoming barriers to the success of offenders. Recently, a study1 6 was completed of l9,7S3 federal offenders with an initial assessment upon commencement of supervised release occurring from November 2013 through March 2014. Of these offenders, race and ethnicity information was available for 97 percent, gender data was available for 98 percent, and age information was available for 98 percent.
By closely examining data from this large pool of federal offenders, these three "immutable characteristics" -age, race, and gender-stood out as especially relevant. From an examination of these characteristics, federal probation officers learned much about the barriers that certain offenders were facing. As it turns out, those barriers were not shared equally, but were distributed differentially according to discrete demographic characteristics.
Although barriers to effective correctional treatment impacted 28 percent of all offenders, American Indians or Alaska Natives clearly faced the greatest hurdle of all demographic groups. One half (so percent) of this population was found to have responsivity issues that stood in the way of meeting the needs of these offenders. Women were clearly more likely to face barriers to effective correctional treatment than men. Very young federal offenders (20 or younger) and older federal offenders (SS or older) were particularly likely to confront barriers to effective correctional treatment.
When the researchers drilled down even further, they found that particular barriers to effective correctional treatment were, once again, distributed unequally according to discrete demographic characteristics. American Indians, Alaska Natives, and women were more likely than other groups to confront mental health barriers to effective correctional treatment. The same was true for American Indians, Alaska Natives, and women when it came to a history of abuse and neglect. Moreover, as a demographic group, Native Americans and Alaska Natives were more likely to face more numerous barriers to effective correctional treatment than other racial or ethnic groups. Asian and Pacific Islanders were m~re likely to face language barriers to effective correctional treatment when compared to other racial or ethnic groups.
C. The Use of Age , Race , and Gender under the PCRA is Appropriate
The PCRA is not a blunt instrument. Nor is the approach it dictates. It would be difficult for a reasonable person to conclude that the utilization of the PCRA is in any way discriminatory. Although age, race, and gender are part of the PCRA approach to supervision, the use of those characteristics is carefully and narrowly tailored to further the government's compelling interest in seeing to it that offenders do not reoffend and instead are provided with the most effective correctional treatment. Indeed, it is hard to imagine an alternative that would serve the compelling governmental interest nearly as well.
IV. All Statistically Significant Actuarial Data Regarding
Risk to Reoffend , including Age, Race , and Gender,
Should be Used at Sentencing
Having shown that actuarial data has been a boon to the rational and nondiscriminatory supervision of federal offenders once they leave prison, it is not a great leap to suggest, as I do, that statistically significant actuarial data regarding the risk to reoffend should become a salient part of federal sentencing. Relying on Dr. Oleson once again, I describe how that could be done. After that, I address Attorney General Holder's concerns.
A. Actuarial Software
Dr. Oleson has proposed the use of software that could capture both the risk to reoffend and retribution-related concerns. ' 7 Although I remain agnostic about the specific design and whether this software would replace, or serve as an adjunct to, the Federal Sentencing Guidelines, it is clear to me that Oleson's proposal has much merit. In very general terms, here is how it would work. Let us assume that we want to compare the offender standing before the judge at sentencing with past offenders who have committed similar crimes and who have similar characteristics. By comparing the present offender with like past offenders, we should be able to predict risk based upon the past performance of similarly situated offenders. In other words, the object of our comparison is to predict the risk that the offender standing before the judge will engage in further criminal behavior by examining how other similar past offenders have fared.
There is a huge amount of actuarial data available to the Sentencing Commission and the federal courts about federal offenders. We now have access to that data through the federal court's Case Management and Electronic Case Filing (CM/ECF) system and otherwise. With that in mind, one can imagine software that would tap into that data and generate a scatter plot.
The severity of the sentence, showing the entire spectrum of imprisonment and supervised release available under the statute, would be plotted on the horizontal axis of a pictogram that would appear on the judge's computer. The duration without a new arrest (easily obtainable from such sources as NCIC, National Crime Information Center) for similarly situated past offenders would be plotted on the 
vertical axis. Each point in the scatter plot would represent a previous federal case matched to the offense of conviction, offender characteristics, and arrest records following conviction.
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Offender characteristics could include all or some'9 of the r7 offender characteristics found statistically probative of reoffense by the meta-analysis of r3r different studies discussed earlier. (As a reminder, the characteristics are criminal companions, criminogenic needs, antisocial personality, adult criminal history, race, pre-adult antisocial behavior, family rearing practices, social achievement, interpersonal conflict, current age, substance abuse, intellectual functioning, family structure, criminality, gender, socio-economic status of origin, and personal distress.)
The judge would then "click on" a point within the scatter plot to compare the offender described on the scatter plot with the offender facing the judge. The judge could pull up the specifics of that prior offender's case: the name and photo of the offender, the offense of conviction, the characteristics of the offender, and the particulars of the sentence imposed. The judge would be able to review any educational, vocational, or treatment programs that successful offenders had completed while serving their sentences, and to search online for available, equivalent programs. If desired, the underlying documents associated with any of the previous cases could be retrieved through the judge's computer.
Dr. Oleson writes:
By concentrating on points near the top of the vertical axis (individuals who went long periods of time without a new arrest), the judge could engage in actuarial sentencing and impose a sentence that was effective in reducing recidivism among similar defendants convicted of similar crimes. A judge could divert correctional resources from low-risk offenders (who actually become more likely to reoffend if oversupervised)
to high-risk offenders in greater need of intensive services. Defendants who are statistically most likely to recidivate could be sentenced to longer sentences (within the statutory range) , while those who present little risk of recidivism could be sentenced to brief terms of incarceration or noncustodial sentences.
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The foregoing approach would also be useful if a judge was concerned with retribution. The software could be written to address retribution-related concerns by having a part of the horizontal axis of the plot in a different color, say red. "The red band would reflect the recommended sentencing range in terms of proportionality and just desserts . .. . [A]s a general rule, the red band would serve as an anchoring point for the moral wrongness of the offense, and suggest appropriately retributive penalties."
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B. Immutable Characteristics
Attorney General Holder was concerned about sentencing people on the basis of "immutable characteristics" that those people could not control. When subjected to a cleareyed analysis, his arguments about "immutable characteristics" are not persuasive.
Initially, for the public that must bear the risk of the offender committing another crime, and considering the explicit command of r8 U.S.C. § 3553(a)(2)(C) requiring the judge to protect the public from further crimes of the defendant, differentiating between "immutable characteristics" and other characteristics of risk makes no sense. If a sociopath, for example, is more likely to offend again, why should the judge ignore that unchangeable characteristic for purposes of sentencing? The victim of the new offense will find no solace whatever in such ignorant behavior.
It is likely that Holder was worried only about certain highly sensitive "immutable" characteristics like age, race, or gender. There are (at least) two responses to such a concern-one relates to the legal justification for considering age, race, and gender, and the other to the question ofluck.
While it is beyond the scope of this piece to fully articulate a legal rationale for consideration of age, race, or gender as a part of an actuarial sentencing scheme, a sentencing system based upon a robust actuarial data set consisting of all factors statistically correlated with risk would arguably pass constitutional muster, even under strict scrutiny. 22 Quickly put, and concentrating on race as an example, the argument goes something like this:
First, "The 'legitimate and compelling state interest' in protecting the community from crime cannot be doubted. " 23 Second, "Highly relevant-if not essential-to [a judge's] selection of an appropriate sentence is the possession of the fullest information possible concerning the defendant's life and characteristics." 24 Third, like the admission policy at the University of Michigan Law School that considered race as one of several factors and that survived strict scrutiny in Grutter v. Bollinger, 25 utilization of race as part of a statistical model at sentencing, together with a host of other empirically validated characteristics, does not violate the Constitution. This is because the use of actuarial risk data serves the compelling governmental interest of protecting the public from further crime and because it is narrowly tailored to take into consideration only those factors that are statistically correlated with recidivism. Additionally, since research has shown that excluding race from mathematical models of recidivism degrades the predictive power of the model, no less restrictive means will satisfy the compelling governmental interest.
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Furthermore, no matter how we might wish that it were otherwise, luck plays an important part in every person's life. Some people are born smart, and others are born not so smart. Some are born rich, and others born poor. Some have had good parents , and others virtually no parents at all. Some are born male, while others are born female . Some are born black, and some are born white. Some offenders are young, and some are old. All of these, and many more, are attributes that the offender cannot be expected to change .
·If protection of the public is central to the act of sentencing, carving out special classes of offenders with "bad" luck for relatively benign treatment, while simultaneously ignoring the "bad" luck of other offenders, make no sense at all, especially if we are about protecting the public. On the contrary, considering all statistically valid predictors of risk seems far more fair and consistent with our obligation to protect the public than picking winners and losers based upon our uneven sympathy for certain classes of offenders who have had "bad" luck. 
C. Correlation is Not Causation
It should not be necessary, but one thing needs to be stated clearly: A black man is not inherently more likely to be a criminal than a white man. Age, race, and gender do not cause crime. Correlation is not causation.
None of the criminologists who painstakingly derived actuarial data to study crime did so because they believed that a statistical correlation between race (or some other variable) and crime proved causation. Rather, they relied upon statistical correlations to better help them understand crime. Although it may be true that race, for example, can be a proxy for past or present discrimination, it is also true that all statistically correlated variables are proxies for something else. In the case of race (or age or gender) , one cannot reasonably argue that such a classification is inevitably a proxy for one thing and one thing only-that is, discrimination. Since that is so, and race is likely to be a proxy for a wide variety of potentially relevant variables that cannot be easily untangled from race, then, from the utilitarian perspective of r8 U.S.C. § 3553(a)(2)(C), the protection of the public from future crime demands that the sentencing judge be well informed of all actuarial data that helps him or her assess the risk of reoffense.
In summary, an actuarial data set that includes all of the r7 variables statistically correlated with crime-including age, race, and gender-would materially assist the federal judge when selecting a sentence. Those variables need not, and should not, drive the sentence. But they are worthy of careful and cautious consideration. In short, it is worth remembering that the blind cannot see.
D. A Few Words about Unwarranted
Sentencing Disparity
Citing 18 U.S.C. § 3553(a)(6), which cautions against unwarranted sentencing disparity, a canny critic would argue that using actuarial data will cause sentencing disparity. But that is not true. The more closely the risk factors for the offender pending sentencing are matched with like risk factors for a past offender, the closer the judge will get to the ideal of sentencing like offenders in a like manner on a ground (risk to reoffend) that is indisputably proper. And, to the extent that an actuarial sentencing scheme also contains retributive considerations like proportionality and just desserts, "unwarranted" sentencing disparity becomes even less likely.
E. Punishment for a Crime Not Yet Committed
Attorney General Holder was concerned about punishing an offender for a crime that the offender had not (yet) committed. Implicit in this assertion is the belief that sentencing should not as a normative matter address utilitarian concerns. While Holder is, of course, free to express his views about the proper goals of sentencing, the decision about what concerns should be addressed at sentencing has already been made by Congress. Specifically, 18 U.S .C. § 3553(a)(2)(C) commands that the "court, in determining the particular sentence to be imposed, shall consider ... the need for the sentence imposed ... to protect the public from further crimes of the defendant. ... " In short, Holder's argument-against punishing someone for a crime they
have not yet committed-should not be taken seriously.
V. Conclusion
The more a judge knows about offenders and the risk they pose to reoffend, the better the judge can sentence offenders for their crimes and supervise them when they leave prison. Actuarial data-including age, race, and gendermaterially assists the judge in such an effort. With that, I warmly invite the camel into our tent.
Notes
The nine-page " PCRA Officer Section," which is discussed later, is reproduced and is available at www.ned.uscourts. gov. Click on "Attorney, " "J udges' Information," and "Richard G. Kopf"; scroll down to "Other Items of Interest" and "Fede ral Sentencing Reporter 2014-15." Likewise, the 80·question " PCRA Offender Section" discussed later is reproduced there , too. Finally, the articles cited in these endnotes are reproduced in this archive. When retrieving these documents, be patient. Some documents are large, and it takes time for the server to retrieve them. 
